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INTERNET TAX FREEDOM ACT/Grandfather Provisions
SUBJECT: Internet Tax Freedom Act . . . S. 442. Murkowski motion to table the McCain/Wyden modified amendment
No. 3719, as amended.
ACTION: MOTION TO TABLE FAILED, 28-69
SYNOPSIS:  The Finance Committee substitute to S. 442 (both the Commerce Committee and the Finance Committee

reported versions of the bill), will ippose a 2¢ear moratorium kggnning July 29, 1998 on certain State and local taxation of
online services and electronic commerce (the Commerce Committee substitute wimsdd aByear moratorium), and will
establish an advispicommission on electronic commerce to gtthke issue and make recommendations dutiat moratorium.

The McCain/Wyden modified amendment, as amendedyould chage the moratorium to gears instead of ears. As
amended ¥ a Dogan amendment, it would define the tergarieraly imposed and actugllenforced." That term is used to define
those Internet access taxes that will gmfidfathered" (allowed to remain in forcg)this bill. Secifically, access taxes that were
in force before October 1, 1998, could remain in force dutie moratorium if thg hadgenerally been collected or if the taxgn
authority had "ty virtue of a rule or othguublic proclamation” made known foviders of Internet access services that the taxes
had been iposed. Also, the amendment would make clear that this bill did not affeState or locafjovernment's constitutional
taxing authoriy or federaly granted taxig authoriy, and that this bill did not affect yongoing liti gation regarding tax liabilities.

Debate was limitedybunanimous consent. After debate, Senator Murkowski moved to table the amendment.yGtrosell
favoring the motion to tablemposed the amendment; thoggposing the motion to table favored the amendment.

NOTE: After the vote, the amendment wasadd by voice vote.

Those favoringthe motion to table contended:

The advisgy commission that igoing to be createdybthis bill may eventualy decide that some taxes, such as taxes on
"pipeline" services like Erols or value-added services like America Onlingyampaate. It my eventualy decide that some other
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taxes, such as taxes on interspaggluct sales on the Internet aregp@priate. We do not know how it will decide thagegestions.
However, we are absoluyetertain that it will not decide that it ip@ropriate for a few States and local taxjarisdictions tgplace
taxes orparticular Internet services, but that it will be styidtlegal for evey other State and taxgrjurisdiction in the counyrto
impose exacil the same taxes. That decision would make no sense, wogldgs unfair, and could well be unconstitutional.
We are amazed that Senators serjotishk that it is agood idea to cement into law, for the duration of this moratoriumypee t
of disparity in Internet taxes that we are worgito eliminate with this bill. On that basis alone we shoujdatethis amendment.

Even if our collegues do not mind the iligc and ineuity of thisprovision, the should @pose it for two other reasons. First,
it will reward those State and loggvernments that unethicaltushed tgass Internet laws in antjgition of this lgislation. This
bill has been rgotiated for over 18 months now, and it has been wideticpated that it would be enacted. Mataxing
jurisdictions cleasyl hoped to inpose taxes on the Interrgriawy train before the moratorium was enacted, on tipe hivat their
taxes would then bgrandfathered; theshould not be rewarded for that behavior.

Second}, andperhas most inportantly, agreeirg to this amendment could eventyathuse enormous harm to the United States
in world trade. Some of thedgestproblems the United States has hagdetting countries to sfpunfair tradegpractices have come
from grandfather clauses in treaties that hpratectedparticular businesses apthctices. If we set thigrecedent, what will sfp
other countries fromuickly enactirg taxes on all Interneggoods from the United States and theyirsgithat the shouldget the
samegrandfatheprotection that we argiving to a few taxig jurisdictions in this bill? The United States would not hayebasis
for objectirg, after it had done exagtthe same thim Thus, if wepass this amendment, we ynaell end yp inadvertentt subectirg
United States businesses to billions of dollars rpergear in foregn taxes.

We understand that there are a fmmochial interests at stakegrandfatherig in some of the existqinternet taxes. Defendin
those interests nyaspeedpassge of this bill. However, defendinthose interests is wrgnand m& come at a hge cost. We
therefore strogly urge our collegues to table this amendment.

Those opposinghe motion to table contended:
Argument 1:

Some of our collegues olpect to the McCain amendment, not because of its extension of the moratoriyeats, dut because
it contains laguage grandfatherig in some Internet taxes. We do nofemth to that laguage. We think that the fairest w#o impose
a moratorium igust to freeze the current situationgiace. Thegrandfatherig language in this bill advances tharinciple.
Additionally, tabling this amendment would eliminate tarage to make clear that we are piimiting the authori of State and
local governments to tax the Internet, and that this bill will not affegooy disputes over current tax liabilities. All of that
language is meritorious and should bepgorted. Therefore, weppose the motion to table.

Argument 2:

This amendment is tharoduct of several de& of neotiation. It contains an extension of the moratorium guashdfather
provisions. We of course favor the cpramise we have mptiated, and thusppose the motion to table.



